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JOU�NAL OF PATENT LA. W. remuneration from those who derive a profit or advantage 
EFFECT OF USING A PATENTED ARTICLB UPON A within the United States from his genius and mental 

FOREIGN YESSEL IN AN A�mRICAN PORT, WHEN labors. The right of property which a patentee has in 
SAID AIlTICLE, THOUGH PATENTED IN THIS COUNTRY, 

IS IN COMllON USE IN A FOREIGN ONE. 
his invention, and his right to its exclusive use, is derived 

As the world advances and the relations of men become altogether from these statutory provisions; and this 
more intimate, the questions which arise upon the con
flict of indIvidual rights are constantly becoming more 
intricate and refined. The caseof Brown VB. Duchesne, 
recently decided by the United States Supreme Court, 
illustrates this truth. It involved not only the mutual 
rights and obligations which exist between the United 
States government and its citizens, but also the recipro
cal duties which exist by treaties, or comity, bet\veen one 
government Hnd another. 

The above action was brought by the plaintiff, cha�ging 
the defendant with unlawfully using his invention, which 
related to the " gaff.� " of sailing vessels, lind which was 
secured to him by a patent issued by the United States 
government. The defendant, it appeared, waB a subject 
of France, the master of a French vessel built in France, 
and owned and manned by French subjects. The im
provement in question was in common use in France, Hn:1 
was placed upon the defendant's vessel at the time itwas 
built in France. The vessel, at the time of the alleged 
infringement, was upon a lawful voyage under the flag 
of France, from the Island of Minquelon, a dependency 
of France, and thence back. It was claimed by the 
plaintiff that, while in the port of Boston, being within 
the jurisdiction of the United States government, tho 
defendan�'was prohibitcd from using such improvement 
by reason of the plaintiff's patent, and was liable to him 
for using it as an infringement of his patent. The case 
was first tried at the Massachusetts circuit, where the 
court gave jQJgment for the defendant. It was then car
ried by writ-of-error to the United States Supreme Court, 
where, after argument, the above judgment was affirmed. 
The following is lL portion of the opinion of the court:-

Taney, C. J.-" The general worAs used in the clause 
of the patent laws granting the exclusive right to the 
patentees to use the improvement taken by themselves, 
and literally construed, without regard to the object in 
view, would scem t9 sanction the claim of the plaintiff. 
But this mode of expounding II statute has never been 
adopted by any enlightened tribunal, because it is evid.ent 
that, in many cases, it would defeat the object which the 
Legislature intended to accomplish. And it is well 
settlcd that, in interpreting a statute, the court will not 
look merely to II particular clause in which general 
words may be used, but will take in connection with it 
the whole statute (0)' statutes on the same subject) and 
the objects and policy of the htw, as indicated by its 
various provisions, aud give to it such a construction as 
will carry into execution the will of the Legislature, as 
thus ascortaiued, according to its true intent and mean
ing. Neither will the court, in expounding a statute, 
give to it a construction which would in any degree dis
arm the government of a power which has been confided 
to it to 'he used for the general good, or which would 
enable individuals to embarrass it in the discharge of the 
high duties it owes to the community, unless plain and 
express words indicated that such was the intention of 
the Legislature. 

II The patent laws are authorized by that article in the 
Constitution which provides that Congress shall have 
power to promote the progress of science alld useful arts 
by securing for limi ted times, to authors and im'entors, 
the exclusive right to their respective writings and dis
coveries. The power thus granted is domestic in its 
character, and necessarily confined within the limits of 
the United States. It confers no power upon Congress 
to regulate commerce, or the vehicles of commerce, 
which be long to 11. foreign nation, and occasionally visit 
our ports in their commercial pursuits. That power and 
the treaty-making power of the general government are 
sepllrllte and distinct powers f rom the one of which we are 
now speaking, and are granted by separate and different 
G)auscs, and are in no degree connected with it. And 
when Congress are legislating to protect authors and in
ventors, their attention is necessarily attracted to the 
authority under which they are acting, and it aught not 
lightly to be presumed that they intended to go beyond 
it, and exercise another and distinct power, conferred on 
them for a different purpose. Nor is there anything in 
the patent laws t'!uIt should lead to a different conclurion. 
They are aU manifestly intended to caITY into execution 
this particular power. They secure to, the inventor a just 

court has always held that an inventor has no right of 
proparty in his invention, upon which he can maintain 
a suit, unless he obtains a patent for it, according to the 
acts of Congress; and that his rights are to be regulated 
and mpasured by these laws, and cannot go beyond them. 
But these acts of Congress do not, and were not intended 
to operated beyond the limits of the United States, and 
as the patentee's right of property and exclusive use is 
derived from them, they cannot extend beyond the limits 
to which the law itself is confined. And the use of it 
outside of the jurisdiction of the United States is not an 
infringement of his rights, and he has.no claim to any 
compensation for the profit or advantage the party may 
derive from it. 

"The court is of opinion that cases of this kind were 
not in the contemplation of Congress in enacting the pat
ent laws, and cannot, upon any sound coru,truction" be 
regarded as embraced in them. For such a construction 
would be inconsistent with the principles that lie at the 
found�ti,(>n ot the&e laws; and instead of conferring legal 
rights on the inventor,. and in order to do equal justice 
between him and thoie who profit by his invention, they 
would confer a power to exact damages where no real 
damage had been sustained, and would moreover 
seriously embarrass the commerce of the country with 
foreign nations. We think these laws ought to be con
structed in the spirit in which they were made-that is, 
as founded in justice-and should not be strained by 
technical construction� to reach cases which Congress 
evidently could not have contemplated, without depart
ing from the principle upon whieh they were legislating, 
and going far beyond the object they intended to accom
plish. The construction claim by the plaintiff would 
confer on patentees not only rights of property, but also 
political power, and enable them to embarrass the treaty
making power in its negotiations with f oreign notions, 
and also to interfere with the legislation of Congress 
when exercising its constitutional power to regulate com
merce. And if a tl'eaty should be negotiated with a 
foreign nation, by which the vessels of each party were 
to be freely admitted into the ports of ,the other upon 
equal terms with its own, upon the payment of the 
ordinary port charges, and the foreign government faith
fully carried it into execution, yet the government of 
the United States would find itself unable to fulfill its 
obligations if the foreign ship had about her, in her con
struction or equipment, anything for which a patent had 
been granted. And after paying the port and other 
charges to which she was subject by the treaty, the master 
would be met with a further demand, the amount of 
which would not be l'egulated by law, but would depend 
upon the will of a private individual. And it will be 
remembered that the demand, if well founded in the 
patent laws, could not be controlled or put aside by the 
treaty. For, by the laws of the United States, the rights 
of a party under a patent are his private property; and 
by the Constitution of the United States, private property 
cannot be taken for public use without just compensation. 
And in the case I have stated, the government would be 
unable to carry into effect its treaty stipulations without 
the comient of the patentee, unless it resorted to its righ t 
of eminent domain, and went through the tedious and 
expensive process of condemning so much of the right of 
property of the patentee as related to foreign vessels, and 
paying him such a compensation therefore as should be 
awarded to him by the proper tribunal. The same diffi
culty would exist in executing a law of Congress in rela
tion to foreign ships and vessels trading·to this country. 
And it is impossible that Congress, in passing these laws, 
could have intended to confer on the patentee a right of 
private property which would in effect enable him to 
exercise political power, and whieh the government 
would be obliged to regain by purchase, or by the power 
of its eminen t domain, before it could fully and f reely 
exercise the great power of regulating commerce, in which 
the whole nation has an interest. The patent laws were 
passM to accomplish a different purpose, and with an 
eye to a different object; and the right to interfere in 
foreign intercourse, or with foreign ships visiting our 
ports, was evidently not in the mind of the Legislature nor 
icltended to be granted to the patentee." 
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LITERARY AND SCIENTIFIC NOTICES. 

THE MANUFACTURE O�' COAL OILS. 

The second edition of this useful work has just been 
published b! D. Appleton & Co. , of this city. This 
affords evidence of its usefulness and the general interest 
manifested in t.he subject. We are not surprised at this 
result, because its author-Professor Thomas Antisell, 
who occupies the important position of Chief-examiner 
in the Chemical Department of the Patent Office-has 
had the best of opportunities to be come acquainted with 
all that has been patented and published in relation to 
the manufacture of oil from coal and other Illineral hydro
carbons. 

A brief history of coal oil is given; and the discovery 
is dated as far back as 1730. It was first obtained by 
Dr. Clayton, of England, but only as a product of the 
destructive distillation of coal. The credit of the inven
tion of manuf acturing oil from coal, as an art, by dis
tilling the mineral at a low red heat, is awarded to 
James Young (now of Glasgow), and only dates back to 
1850-ten years ago. His patent is held to be good and 
his invention exceedingly valuable. The first person who 
attempted the manufacture of coal oil on our continent 
was Dr. Gesner, of Brooklyn; the substancQ from which 
he obtained it was the bituminous shales of New 
Brunswick. 

The qualities of American cannel coals for producing 
oils arc quoted from a paper by Professor B. Silliman, 
Jr., and are as follows :-Breckinridge cannel coal, 62.80 
volatile matter in each hundred-weight ; New Brunswick 
(Albert coal), 61.74; Chippenville, Pa., 40.80; 
Kanawha, Va. , 41. 85. The Torbane Hill cannel coal 
of Scotland is the richest in oil in the world; it contains 
71. 0 per cent of volatile matter. The American cannel 
coals yield from 40 to 105 gallons of crude oil per tun. 

Several methods of purifying the oil are described, 
being a very valuable portion of the work. The merits 
of different kinds of retorts are discussed, and as the 
whole economy of this oil manufacture is dependent upon 
the distillation process, this feature invites particular 
attention. We know that there is a great diff erence of 
opinion among chemists and others regarding the merits 
of the stationary close, the close revolver, and the open 
retort. The revolving retorts of J . . E. . Holmes, . of 
Newark, Ohio, are held by several persons to be the 
most economical of all; while others think more hig hi Y 
of the open or meerschaum retorts of Luther Attwood. 
These latter were used at the Kerosene-works on Newton 
Creek, near Brooklyn-the largest coal oil establishment 
on this continent; but they ha\'e not been in operation 
for several months. V{ e do not know the reason; we 
only know the fact. These works are capable of turning 
out 30,000 gallons per month, and that they should be 
stopped is deeply to be regretted. 

The manufacture of coal oils will become a permanent 
business. This illuminating agent gives the most brilliant 
light of any fluid known to us, and our mines have inex
haustible material for manufacturing it. We also under
stand that its use is still rapidly extending. In a great 
many cases, impure qualities, having a very offensive 
odor, are still manuf actured and sold. Several improve
ments have yet to be macle in the purifying of these oils 
and in the lamps for burning them. Professor Antisell 
tells us that coal oils are employed in northern Germany 
for street lamps ; they must be prepared in a superior 
manner to that which is used with us, or they could not 
be employed for such a purpose. We understand that 
their coal oil undergoes more distillation and purification 
than ours, which accounts for its purity and absence of 
offensive odor-qualities which it is stated to possess. 

AMERICAN ENGINEERING. 

This most important and useful work on American 
machinery is a credit to its author, G. Weissenborn, 
C.E" of No. 131 Fulton-street, this city; he has already 
issued 22 numbers, each containing two large sheets of 
good working drawings and some accompanying letter
press. The latest numbers illustrate peculiar mechanism 
of an interesting nature to every engiueer. There are 
four variable steam cut-offs, namely, Corliss & Nightin
gale's; N. T. Green's, made at PrGviclence, R. I.; Boy
den's, at Newark, N. J,; and Charles Reynolds, manu
factured by Mr. Burden, Brooklyn. In Vol. II. of 
I. Engineering Precedents," patentcut-offsare slightingly 
alluded to by the author of that work-Chief-engineer 
Isherwood; but no fact, we believe, is better established 
in the operations of steam machinery than that a great 
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